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Translation of a Court Decision

Certified copy

Amtsgericht
(District Court) of Fuerth
Family Court

Inthe family matter

Hopfengartner Lisa, née. Gehringer, born on 11/03/1978
- Applicant- versus

Schmidt Axel

Respondent -

QOther involved parties:

Child:
Schmidt Clara Larissa, born on 03/07/2007

Re: Interim order about the right to determine the place of residence
here: Transfer of the right to determine the place of residence

the Amtsgericht of Fuerth, represented by Judge Held, on 09/12/2019, came to the following

Decision
1 The applicant’s application to be given the right to determine the [child’s] place of
residence is rejected.
2. The applicant will bear the cost of the proceedings.

3. The proceedings are valued at €1,500.00.
Reasons:
l.

The applicant and the respondent are the parents of the child. The parents are separated on
a non-temporary basis.
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In a decision by the Amtsgericht of Fuerth of 17/12/2014, custody for the child Clara Larissa
Schmidt was granted to the respondent, file no. 201 F 1835/13.

In its final decision of 18/10/2016, the Amisgericht of Fuerth decided that the applicant shall
be obliged to return the child Clara Larissa Schmidt to the respondent. It stated that the
mother had been a fugitive with the child for several years, and neither her nor the child's
place of residence was known at present.

Based on the applicant’s statements, it must be assumed that she and the child Clara Larissa
Schmidt are now staying in New Zealand.

She has submitted an application for the current custody decision to be amended and the
right to determine the child’s place of residence to be transferred directly to the applicant
alone by means of an interim order. She has also submitied an application for the instruction
to return Clara Larissa Schmidt, issued in 20186, to be revoked immediately.

She believes that there is an urgent need for immediate action as, according to her, it is not
possible to wait for an oral hearing. This would come too late to preserve the interests to be
protected (here: the child’s welfare).

.

The local jurisdiction of the Amtsgericht of Fuerth results from Art. 152 Abs. 3, 50, para. 1
FamFG (German Family Law). International jurisdiction is also covered, see. Art. 16 HKO.
Whether this results from Art. 10 Brussels lla-VO or directly from Art. 99, para. 1, no. 1
FamFG is immaterial.

The application for an interim order to be issued is rejected. Pursuant to Art. 49, para. 1
FamFG, the court can issue an interim order for a preliminary step to be taken, provided this
is justified under the provisions relevant for the legal relationship and there is an urgent need
for immediate action.

The requirements for issuing an interim order have not been met, as there is no urgent need
for immediate action, Art. 49, para. 1 FamFG.

In particular, in view of the statements in the decision by the Amtsgericht of Fuerth of
17/12/2014 and the statements in the psychological expert opinion, submitted by the
expert Professor Dr. Spangler, of 04/02/2016 (exhibit 1 in the proceedings 201 F 946/16),
it would already appear unclear whether or not there is any claim for an order to be issued
— even when taking into account the applicant’s statements in her application statement
of 03/12/2019. Pursuant to Art. 1696, para. 1 BGB

- Page 3 —

(German Civil Code), the court has to amend a previous full or partial custody decision
granted to one parent alone, if this is indicated for good reasons affecting the child’'s
welfare in the longer term. This cannot be assessed in the framework of a summary
procedure.

In any case, however, the court is not convinced that there is an urgent need for
immediate action in the sense of Art. 49, para. 1 FamFG, that is, an urgent need for
prompt intervention that would not permit waiting for the final decision (Prutting, FamFG,
Art. 49 Rn 6). The applicant’s statements of 03/12/2019 do not make it clear why the

Reference: 300225



201F1554/19

decision in this matter cannot wait for the decision of a main court hearing. In particular,
it must be noted that the events that the applicant complains about and that have
allegedly caused the child Clara Larissa Schmidt to require therapy, largely took place in
2017. The only current aspect is a decision by the Court of Wellington of 22/11/2019. All
this shows that the applicant did not regard these events as reasons to apply for an
interim order, but that her application is likely to be based on the above decision by the
New Zealand court. The applicant thus refutes her own statement of an urgent need for
action.

The application for the 2016 instruction to return Clara Larissa Schmidt to be revoked
with immediate effect will be dealt with separately

The cost decision is based on Arts. 51, para. 4, and 81, para. 1, sentence 1 FamFG. The
general provisions apply to the cost of the interim order proceedings. The value of the
proceedings is based on Art. 45, para. 1, no. 1, 41 FamGKG (Law on cost in family
matters).

Information on legal remedies:

The decision cannot be appealed against. Upon application, an oral hearing will be held, and a
new decision made on that basis, pursuant to Art. 54, para. 2 FamFG

PPp.

Held
Judge at the District Court
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Decision issued (Art. 38 para. 3 sentence 3 FamFG):
1 Transmission to the registry on 10/12/2019.

Pp.-

Jentzsch, Court Secretary
Court registrar

Certified correct copy
Fuerth, 11/12/2019

Certified by automated equipment
- valid without signature

This is a correct translation of the essential particulars of the attached document. It does not establish the authenticity of the original or the
correctness of the statements therein. Caution: any person who (1) falsifies any particular on this document or (2) uses it as true, knowing the
original to be false or inaccurate, is liable to prosecution.

19 DECEMBER 2019, AUCKLAND.
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